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instructions for Completing EPA Form 1315-16, “Clearance./Approval Record’’

General Instructions

Originators mustcomplete and attach this form to all new or revised
proposed directives. (Organization proposals should alse include
EPA Form 1110-1.) This form is completed and routed as follows:

(1) The originator completes items 1, 2, 3, 4, 5 and, if clearance 15
contemplated, 9a.

{2} The originator torwards tius form with the proposed directive
(organization proposals should also include EPA Form 1110-1) 1o
the CDO who reviews the directive for compliance with the Direc-
tives Manual, The CDO will camplets item 6 and return the form to
theoriginator. Shoutd the CDO have problems with the proposal, the
CDO will contact the originator. After the CDO and arigmator reach
agreement, the CDO will complete item 6.

{3} If clearance is necessary, the ariginator completes item 7, and
sends a clearance package {including EPA Form 11 10-1 i approp-
riate) to all ciearing offices. The originator rataing the ariginols.

{4} The clearing offices complete items 9b and 8¢ and return tius
form 1o the originator.

{5} The originater consolidales all clearance responses onto the
original fannotate the jtern 8b responses and "/57"" and the dare
signed inta the appropriate spaces). The approval package is then
constructed, approved by the originating senior management offi-
cial and forwarded to the CDO who will review the package for
compliance with policy and procedures and forward for required
approval.

Specific Instructions

Each item number is followed by an acronym that indicates who
completes that item. Those acronyms are: O = Ortginator, CDO =
Central Directives Officer, CO = Clearing Official, RO = Reviewing
Official, and AQ = Approving Ofticial.

ftem 1 (O): Self-explanatory,

ftem 2 {0): Indicate by marking X" in the appropriate boxes whether
the proposed directive is a manual ar order and whetheritisnew ora
revision to an existing directive. Additions 1o an existing direclive
{e.q., new manual chapter, new appendix, etc.) are considered to be
revisions.

EPA Form 1315-16 {Rev, 8-B68) Raversa
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fterm 3 (04 nsert the information necessary for elearance offices o
send this form back to you; normally this includes divisions office
name, name of person handling the clearance, and mail code. In
addition, list the name and phone number of the indwidual most
knowledgeable abouwt the proposerd directive

fterm 4 (0): Provide a briel explanation of why the direchiver is being
proposed and whal its major implications are, ifit's essentinl that a
longer explanation be provided than the item 4 space witl allow,
enter “continued on atlached sheet” mn the lower-right portiosn of
item 4 and continue on EPA Form 1316-16A, entitied “Clearance
Record {Comtinuation Sheatj”

leen 5 (0). After the onginating divisionsstaff director deternmings
that the proposed directive 15 ready 1o be forwarded to the CDQ, the
ariginating staff./division director enters signature and date.

Item 6 (CD0): The CDO indicates agreameant with the constiuction of
the directive and the originator’s clearance plan by markimg "X
the appropriate box and by entering phone namber, signature and
date signed.

ftern 7 (0) If a clearance s necessary, tha CDO enters the due data.
As aruleof thumb, allow 10 working days for a short and noncontro-
versial directive and 15 working days for a long or controversial
directive or when the regions are commanting. The originator may
grant extensions if reviewers have serious problems with the pro-
posed directive and request more time 1o review it

fterm &: Self-explanatory.

ftern 20 (O) Enter the office name and mail code of the offices
selecied for clearance; usually a widely used acronym is acceptable
for the olffice name, ¢.g., OPTS, Reg. I, etc.

ftems 9b(1 ), 9b(2) & 95(3) (CCH: Indicinte concurrence with the pro-
posed directive by marking "X in items 9h(1) or 9% 2) as approp-
ne. If serious pbjections exist after negotiating with the originator
aned consultation with the CDO, mark "X 10 tenn 9b(3) to indicate
nonconcuirence. Nanconcurrences must ba accomparued by o
memorandum that explains nonconcurrence and what course of
achan you considur appropriate. If you cannot resolve the problem
satisfactorily after consuliation, contact 1he CPO

ltem 3¢ (CO) The head {or acting head) of the clearnng office must
sign and date the farm,
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ENVIRONMENTAL PROTECTION AGENCY
WASHINGTON, D.C. 20460

NOTE TO DON FRANKLIN

FROM: Xristin McNamara

I talked with Ken Feith and he agreed that your
FTE is not tied to the nolse delegations, and
that OAR will not pursue having an FTE transferred
back from OEA.

Attached is a draft of the green border M&0 will
send out. I understand you and Ken are meeting
on October 22 to discuss it. T will wait to hear
from you after that meeting.

Please call me at 382-5000 if you have any
questions,




"‘“n % ' P N
.3‘\ figy FJT; UNITED STATES ENVIRONMENTAL PROTECH FON AGENCY
NS/ 5 WASHINGTOM, B.C. 20460
1,% ) s J"

A&7 mo“‘}

MAR 3 1987 OFFICE OF

EXTERRNAL AFFAINS
MEHORANDUM

SUBJECT: Possible Noise Regulgidon

FROM: . A, Edwards I
Deputy Assisy sATTTstrakor
for Extermn airs

N Don Clay
Deputy Assistant Administrator
for Air and Radiation

In keeping with ocur January 1987 agrecment, relative Lo your office
handling the development of any additional regulatory measures required
under the Moise Contral Act of 1972, as amended, 1 belicve it is appropriate
to pass on to you several items we have received that may passibly require
the issuance of new Federal regulations in the noise arena. .

First, a request was made to the Administrator on August 12, 1986,
by the ity of Seattle, for a "special local determination" under 40 CFR
20) to permit them to regulate a railyard located in the City of Seattle.
Although this type regulation is permitted under the Noise Control Act,
the agency has not issued any guidance in the Federal Register as fo
exactly haw it is to be accomplished. Our contact with Seattic leads us.
to the conclusion that this regulatory problaem now needs to be addressed.
A copy of the request and the interim response from EPA 1s attached for
your information,

second, during the Dctober 1985 term of the Supreme Court, the State
of Delaware appealed a Thipd Circuit decisfon in a railyard case to the
court, The case was accepted by the Supremne Court and subscquently they
vacated the Third Circuit decision and remanded the case back to them
for further consideration. During Hovenber 1986, the firm of Verner,
Liipfert, Barnhard, HcPherson and Hand, representing Nerfolk Southern
Corporation, contacted the Snlicitor General amd tndicated that if Oelaware
were given the right by the courts to regulate railyards by the issuance’
of state requlations, the stage would " . ., . be set for a return to
court to compel £PA to issue Lhe missing [noise] regulations." This
abviously will requirc a great deal of regulatory activity in the very
near future. .A copy of the appropriate docunents ralatad.to this
matter are attached for your information.

) 1f 1 can provide you with additiomai information or assistance,
plrase do not hesitate to contact me on 332-5053..

Attachments
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Mayor Charles Royer

City of Seattle

12080 Municipal Building
Seattle, Mashington . 98101

Dear Mayor Royers:

The Administrator has. asked me to provide an {pterim response
to your Jetter to him of Auqust 12, 1986, regarding ra1lyard nuise
issues 1n the Seattle area. .

In your letter, you ask for special locol condition stotus so that
the City of Seattle might apply different noise standards than those
set out at AU CFR, Part 207, This reguest stems from concerns oxprassed
by the Queen Anne/Magnolia Communities Noise Abatemant Group {(NAG),
relative to a noise problem the City of Scéattle has with the Burlington
Northern Nallroad switch yards: Section 17{c)}(2) of the Hoise Control
Act of 1972 provides for waivers of federal preemption for state
ar local regulations necessitated by special local conditions, so Yong as
the standards are not in conflict with Federal regulations. In a Fedaral
Register notice, published Necembor 2, 1082, EPA stated that requests for
special local condition waivers would be handIed on a case-hy-case hasis,

You will he contacted by EPA 1n the near future ragarding your
request for special local condition status, If T can be of further
assistance please do not hasitate to cnntact ria,

/ﬂﬁacersly,

" v.,;m/ -3 'P €2
4i;;57r {Hansun) Wilsan

AssTstant Administrator
for External Affairs

CONCURREMNCES ..

..a‘/?// L.
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Honorahle Nike lowry
,House of Represantatives . :
Hashington, D.G. 205615 i

(MAG) and another letter from the Mayor of the City of Seattle, Washington,
relative to their concern about the neise from a railyard operated Iy
Rurlington Morthern Railroad. . Since both letters addressed the problem
af noisn abatemﬁnt _they were refnrred to-this nff]ce for a rep]y.

-~ In ynur Jetter you rpquested that EPA respond to the City of Seattle
and provide your of fice with a copy of the responsc. - Enclosed 1s a'copy
‘of the letter that the agency provided.ta Mayor Royer dealing with his
request for special local conditien status under: the pr0v1s1nns of the AR
Noise Control Act of 1972. . . i

s H

Pear Nr.'Lawry: "f
. Vi i
Thank you fer your letter of September 24, 1986, to Lee Thomas, -
Administrator of the Environmestal Protection Agency (EPA) with an enclosed I
Tetter from the Queen Anne/Magnotia Communities Noise Abatement Group e
1

If 1 can be of further asslstance in th1s matter. plﬁasp do nnt

hesitate to contact me.

[;//jonn er ég//, Manson) Wilson '
Adsistant Administrator

for External Affairs

Si ncg;e]y,

EFnclosure

A-TO4-NFRAUKLTH=dcimit, October 28, 1986

, o

COMCURRENCES
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August 12, 1986

Lee Thomas, Administrator

U.S5. Environmental Protection Agency
401 M Street S.W.

Wiashington, .D.C, 20460

Dear Mr. Thomas:

In 14980, the U.5. Environmental Protection dgency {(EPA)
pronulaged regulations limiting noise levels from railroads
(40 CFR, Part 201). Onc provision of the Noise Cantrol Act
of 1972 (42 USC 4916 {c)(Z)) noted the ability of local
governments to request a "Special Local Conditions® status
which would permit more stringent neoise standards to apply Lo
the noise source than t.ase in 40 CPFR, Part 201. The purposc
of this letter is to ecxplore the possibility of such a
designation for the Intevbay arca of Seattle.

The Interbay arca is the valley of a highly populated
residential neighborhood of Seattle (sce map). The valloey
Eloor is dominated by the Burlington Northetrn Railroad switcel
yards, The activity of these yards includes car coupling,
engine testing, whistles, retarders and train traffic. Rach
of these activities involves attendant celevated noise levels.
These noise levels have been well documented in the lagt few
years by the Port of Seattle tests of the residential areas
(see attached studies). Further, petitions have circulated
the residential arcas asking for reduction in the levels (sce
attachaed synopsic of petitions).

The City of Seattic has attempted and will continue to
attempt to involve Burlington Northern in a cooperative
remedy to these nolse problems. However, the company has not
been convinced that a problem exists. Indeod, Federal .
Railroad Administration tests of the vards last sumnor
confirmed the yards comply with federal noise regulations,
nevertheless, there can be no doubt that the gqeography of the
slte contributes to noise preblems in this highly residential
community.



Lee Thomas, MMministrator
Page Two
hugust 12, 14486

We therefore request special leocal condition status and ask
that you advise us regarding the appropriate procedure for
applying for it as well ag the showing necesuary to ebtain
such status, We are also intervested in other areas which
have made similar reguests.

Your prompt attention is apprecilated.

Sipcerely, -
m@i@w%

Charles Royer

T e b s ey ] e
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lHonerable Charles Fried

Solicitor General of the United States
U.S. bepartment of Justice

10th & Constitution Avenue, N.U.
Washington, D.C. 20530

Re: Qherly v, Baltimore & Ohioc Railroad Co.,
J.5. Supreme Court Mo. B5-1773

Dear Mr. Fried:

This case involves the preemptive cffect of federal reqgula-
tions issued under the Noise Contrel Ack, 42 U.S.£. § 4901, et
seq. The courts below held that the rules under this statute
addressing noise from railroad equipment and facilities, when
read against their particular background, supplanted Delaware's
own efforts to requlate that same area. UBaltimore & Ohio
Railroad v. Oberly, 606 F. Supp. 1340 (D. Ded. 198S); aff'd,

182 F.2d 29 (3d Clr. 1986). Delaware has appcaled to Ehe Supreme
Court, and we understand that the Court has asked you for a
statement of your views on this gquestion,

We represent Norfalk S$outhern Corporation, a company that,
like all major railroads, has long been concerncd with this issuc
and has a substantial stake in it. We .are writing Lo urge you to
affirm the position supporting preemption long adopted by the
government and reaffirmed by the Justice Department and the
Environmental Protection Agency before the Third Cireuit. As far
as we can sce, any roversal of that pesition would amount cither
to a ecollateral repudiation of directly binding D.C. Circuit
authority or to a claim that the Environmeatal Protection Agancy
was in default of lts obligations under that authority. For the
reasons given below, we sece little merit in cither ocutcome from
either an intellectual or a practical standpeint.

MPITHE Y GILGILL AND
SJOLLEH A LGy

FICHARD ., SIMALITTH
WipwsAl i F e  DEHGLM, T
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Hlonorable Charles Fried
Hovemier 10, 1986
Page 2

I. Background

A. Congress passed the Hoisc Control act in 1972, P.L. 92~
574, 96 Stat, 12%4, Secction 17 of that statute, 42 U.S8,C. 4916,
dirccted EPA to issue regulations sctting "limits on neisc
enlssions resulting from operation of the cquipmaent and
Facilities™ of "surface carriers cngaged in interstalbe commercoe
by railroad." It further provided that after the cffcctive date
of "a regulation under this section applicable to nolse emissions
resulting From the operation of any equipment or facillity" of
such a carrier, no state could adopt or enforce any diffcrent
standard applicable to "noise emissions resulting from the opera-
tion of the same equipment or facility" without ohtaining special
permission from EPA.

B. EPA proposed regulations to implement this section in
1974, 39 Fed. Reg. 24580, and issued them in final form in 1976,
41 Ped. Reg. 2184, In those rules EPA set requirementa for only
three séts of railroad cquipment., EPA justified that choice by
arguing that (1) it had discretion nal to set standards for some
categorics of railroad "equipment and facilities," and (2) in
exercising that discretion, it could consider whether it wag more
desirable (a) to regulate a given noise source federally, thus
proempting state regulation, or (b) to omit the federal stand-
ards, thus leaving states and localities Erce Lo act.

¢. In 1977 the D.C. Circuit Flatly rejected EPA'S position,
nolding that Caongress had required EPA to regulate all railroad -
"equipment and facilities" within the accepted meaning of that
term. The court further feund that Congress.! purpose in doing *
this had been preciscly to relicve railroads through precmption
of the burden of differing state and loeal ryles applicable to
such equipment and facilities. Association of American Railroads

v. Costle, 572 F.2d 1310 (D.C. Cir. 1977) ("AAET).

D. In subsequent rulemaking to implement the ¢ourt's order,
EPA issued standards for four additional c¢lasges of railread
equipment. It proposed standards for onece.additional class ef
equipment, and for facilities, but never propulgated them,

Instead, EPA moved the D.C. Circult by dismiss Lhe case on
the ground that since the standards already issued "coveor(fed] the
major gources of neise from railread equipmeat” and therefore
derivatively also "regulate{d] to a significant degree noise
emissions from rail facilities," their "cumulative effect" was to
"effeetively regulate both railroad equipment and railroad
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ftonorable Charles Fried
Hovembar 10, 1986
Page 3

facilitins" in satisfaction of the court's order. Status Report,
Associat ion of American Railroads v. Cestle, No. 76-1353 (D.C.
Cir. Hov. 12, 1981), reproduced in Appellants?! Appendix p. A-77.

The D.C, Circuii dismissed the AAR litigation on
Movember 24, 1981l.

EPA then published much the same document in the Federal
Register, withdrawing both its propesed faeility standards and
the one remaining eguipment standard and explaining te the public
generally that by the final issuance of the first four standards
it had "satisfied the court's order" 2o as to make further com-
pliance steps "unnecessary" because the standards already
established amounted to direct or devivative regulation of all
railroad “"equipment and facilities” within the accepted meaning
of that term. 47 Fed. Reg. 54107 (Deec., 1, 1982). The wording of
this notice, its presentation in satisfaction of EEA's AAR
obligations, and the explicitly recited assent of AAR to the
position taken could leave little doubt ln a reader's wmind that
EPA intended the rulemaking that it terminated to institute
Federal preemption of state regulation of noise from all railroad
"equipment and facilities."

No one sued to challenge that position either within the §Q-
day deadline prescribed by the Noise Control Act, 42 U.s.cC.
§ 4915, or at any later Lime.

II. Legal Analvsis

¥
A. This case involves a very narrow legal issuc with no \

relation to any of the broad standards or 'doctrincs that set Lha ™

framework of federal preemption analysis., Instead, it involves
the specific language of a particular unquestionably preampt ive
statute, as implemented in a specific rulemaking that followed on
and in turn iaplemented a specific circuit court decision.

B The court in the AAR case directed EPA to seot noise
emission standards for all railroad "equipment and faciliticg®
within the common meanipg of that term. The activities at isgue
here -- the parking of piggyback trailers and containers in load-
ing yards ~- £all, as far as we can sec, within anyone's inter—
pretation of that phrase. Indecd, the AAR court specifically
identified "yards and terminals" as faciiities to be regulated
562 F.2d 1318-19, The purpose of that judicial directive wis én
require precmption of potentially duplicative state regulntion of
such facilities.
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Honorable Charles Pried
Hovember 1G, 19846
Page 1

Given this background, it seems to us that there could be
only two ways of concluding that Delaware's regulation of this
field is not preempted. These arc {1) to assert that the AAR
case was WFEhgly decided, and that the original EPA position
rejected there was in fact correct, and (2) to assert that the
AAR decision was in faclk correclt, but that EPA has failed to
implement its mandate.

Neither view would seem to have much merit as a position to
be adopted by the government of the United States.

1. Though we believe the AAR case was correclly
decided, of course Lhere might be differing opinions on that
point, as there might with any other judicial decision., But AAR
is the only law on the subject; it was issued almost a decade ago
by the federal court with exclusive competence Lo review Woise
Control Act rules, and the United States never cven sought
Supreme Court review of it, It would be extraordinary against
this background for the Solicitor General to advise the Supreme
Court that to rely on such a precedent constitutes legal error.

2. The assertion that EPA failed to ceomply with a
correct mandate strikes us as no more attrackivae,

a. EPA claimed it had discharged all its duties
under the AAR mandate and sought dismissal of the case on that
ground, not Just in Full econsultation with the Justice
Department, but through the Justice Department. That ropresenta-
tien to the court was a representation of the Upited Staﬁcs, 4.
which should not be disturbed except for compelling reasons,

Given the extremely narrow issues tho current Suprene Court casew.

presents, no such compelling reasons are proscnt,

b, EPA published its conclusion formally in the
Federal Register where it could have been challenged, 1like any
aother Noise Control Act rule, by any interested person who filed
a petition for review within the preseribed review periced of 90
days., HNo one filed such a petition.

A .

) o i. Congress has included these preclusive
Feview provisions in most of the modern reqgulatory statutes
precisely to make sure that regulatory decisions become Fixed, so
that the world ean rely on them, within set periocds after Ehcirg
issuance. If the United States now takes the position that thé
?recluﬁLVD rule is waivableae, it will seot a precaedent that will be
Lnvoked against it in many cases where the government would
rather have stabilicy, )



Honoralile Charles Fried
vovember 10, 1986
Page 5

ii., To asgert that Delaware's rules arc not
preempted in this case, however, does more than simply demoiish
the standard of repose crected by Congress.  Bven if we conecede,
purely for Lkhe sake of argument, that the question of coppliance
with the D.C. Circuit's mandate might e recpened, the only :
proper place to reopen it would be before the D.C. Circuit, which '
is both the court that issued the mandate in guestion ang the
only court that could have issued such a mandate under the ox-
clusive review provisions of the Noise Control Act., We submit
that the Solicitor General should not express a coenclusion on
that issue ip Supreme Court papers before the issue has cven beaen
presented to the D.C. Circuit.

c. If the position that EPA did not obey the AAR
mandate becomes law, the stage will be set for a_reburn to court
to _compel EPA to issu¢ the missing requlations.  The railread
industry will feel forced to d6 Ethat by the prospect of multiple
and conflicting state regulatioen. However, EPA will have great
difficulty in obeying any such order, because it has dismantled
its noise control office and the entire program has been budgeted
at zero for the last few years.

R e e e Ty

d. Finally, that result, which could follow almost
inevitably from an anti-preemption position, would be contrary to
administration policy. Secaling back federal noise control pro=
grams was one of this administration's cenvironmental regulatory
priorities when it first took office, It is virtually the only 5.
cone of those priority programs that has actually been realized,
Yet, to argue against federal preemption here could lead to g
significant roversal af that offort in this field. »

L.
3

I appreciate your congideration of this letter, If you or
your staff would like additional support materials on this izssue,
or if yvou would like to discuss it Further, please feel frov to
centact me.

Sincerely,

PetfpoEfort
Jeffrey 8. RDeflin

Attorney for Norfolk
S8outhern Corporation
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APPEALS -~ SUKHARY DISPOSITION

85-1773  OBERLY, CHARLES H., ET AL. V. B&0 RR CO., ET AL,
The judgment is vacated and the cace is vramanded to

the United States Court of Appeals for the Third Circuit
for further consideration in iight of the position
presantly asserted by the Seticitor Ganeral in his
brief, as amicus curiae, led November 1G, 1686, The
Chief Justice would note probable juricdiction and set
the case for oral argument.
B6-94 PIPRIN, WAYHE V. COLORADQ
B6-53i2  FRANKLIN, JOSEPH P, V. TENKESSEE
iy The appeals are dismissed for want of a substantiz)
federal quastion,
B6-571 MEMDONCA, KATHERINE ¥. GREGOK
B6-586 HUDSOH, ROBERT V. EDGETT, JAMES, ET AL.
86-5587  PRENZLER, LYLE V. JONES, JULIA, ET AL.
BE6-5605  STEVENSOH, STEVE V. CLUA, HALE H.
B6-5633  SEITU, KWASI M. V. JACKSON, MISSISSIPPI, ET AL.
The appeals are dismissed for want of jurisdiction.
Treating the papers whereon the appeals wers taken as
pétitions for writs of certiorari, certiorari i3 denied.
86-612 PRUDENTTAL FED, SAV. & LOAN V. FLANIGAN, MILDRED
The appeal is dismisced For want of 2 properly

prasented federal question.

vl
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QUESTION PRESENTLD

Whether application of the state noise control regula-
ton at issue here Lo an interstate rail shipping facility is
preempted by the Environmental Protection Agency's
T determination in 1982 that railroad facility regulations

o under the Noise Control Act of 1972, 42 U.S.C, (& Supp.
1) 4901 et seeq., were unnecessary.
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In the Supreme Count of he Einited Htates
Ocroner TerM, 1986

No, 83-1773
Crares M. Ougrey 11, amn Jonn E. Witson, 1
APPELLANTS
Y.
Barrinonre & Qo Rakoan CosPANY, BT AL

ON APPEAL FROM THE UNIEED 3TATES COHIRT
(OF APPEALS FOR THE THIRD CIRCUTT
BRIEF FOR THE UNITED STATES A8 AMICUS CURIAL

"This brief is [iled in response to the Court’s invitation to
the Solicitor General to express the views of the United
States.

STATEMENY

1. The Wilsmere “imtermoedal™ shipping faclity, so
termed because both rail and trucking operations are
handled there, is o privately owned and uperated railyard
located in New Castle, Duelaware, divectly adjacent to a
residentisd neighborhood, In addition to the noise
assaciinted with all railyards, ttermodal Tacilitics generate
noise  through operation af “pigeybuck”™ refrigeration
units, known as traiters on e cars (TOFCs), which can
be translerred as o unit between truck-traiters and railroud
flacars. The noise results from the faet that the generators
or compressors of the units operate continuously so that
the units remadn codd while awaiting further tunsport
(1.8, App. A3).

Until recently, the Wilsmere fucility  was operated
primacily as o radl switching yard. Beginning in Jae 1983,
however, imermedal aperations inerensed  drinmatically:
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in the §-month period ending July 31, 1984, the average 111;1_1 .il' had -
) facilities cot

number of refrigerated trailers at the facility was 30 per ‘

elay, a figure that varied greatly on it scasonal basis, from : mans: bees
a low of 1 per day in July 10 a high of 62 per day in May. focal in na
1.8, App. AG9 para. 7. Noise complaints by nefghboring \youltl hli\’ﬁ
residents showed a parallel inerease, promipting e Feg. Reg, 2
Delaware Departnent of Natural Resources and Environ- Flie lu!loE
mentil Control (DNRIC) to inform the owners of t !Jl‘ﬂ_imlli.%““-‘i
Wilsmere faeility in August 1984 that DNREC was prepar- Rarfmm.is ‘\}
ing (o file suit to seek injunctive relief for violations ol the 1977). I-\CML
Delaware Noise Control Act and its implementing regula- I“'C‘CH?I?.“'Q".:
tions. J.5. App. AS4 para. U1, Specifically, Section 6.0.2 1761 "15' LIV
of the state noise regulations prohibits any source from ?j”‘i; Lolll)ll?v[ug
0 ] H Yo 4 e », 2 - H AR T 3 k) ‘2 L i
cmitting noise that “exceeds the ambient noise level by 10 facilities” o

ct!'3:i .whcn mea:r}u'rctl at the po,im o!"complninl origi_nmion : Lerstate Tail.
within the receiving property.”! LS. App, Ad9, Mcuasure- (ons prcvic"
ments taken by DNREC showed that the ambient noise the agency :
level without the refrigerator units renning was 52 dBa, ycm‘.a :
while the leve! with the units running was 79 dBa (a2 1otal 'l‘l;urcul‘l&
of 27 dBa ol noise above the ambient levels). LS. App. covering ret!
AD4 paras, 12, 14, opcrﬁlions;;
Yoy 2. “Seetion 17 of the Noise Con!.ml Act of 1972, 42 arcls liniting
kﬁfr Lf.f:.C. :l‘)lﬁ,) requires the Aclmnllslrulor of the En- 44 Fed. Reg!
b wr‘onmcqlu.l I rotection Agcncy .(I;PA} “f [l:‘DlIlEIlg;ltC‘ spandards w
k noise emission rcgu]lzmlo_u‘s purlaining o m; ‘operation of 1980, 45 Fc
bt the ecuipment and facilities of surluce carriers engaged in further tini
‘,'é interstate commerce by railroad.” Although there are no on the prop
o federal regulittions governing noise emissions from TOFC . noted that 1
l 3 equipment, noise emissions from other kinds of interswate e
4 ,}; rail carrier equipment are extensively regulated, 40 C.F.R, . ! The agene
4.1“4 201112201016, EPA fivst issued rail regulations in 1976, r::clui’l_'unwljl o
a4 when it promulziated a tig of resulttions tat goveried ton.™ 44 Fed,
il locomotive operations under stationary and moving con- PEPA b
S ditions, and rail car operations, At that time, EPA stated sl senel svs
‘)f‘ posed, Bug whe

e g posal's propert

Frrd3a” are decibels as neasured by o particublir methadolopy, hoen received, s
Boecause the dlis seale is logarithnee, cach incrense of 1) decibels din- .
icates i pereeived doubling ol sound.

T e
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that it had concluded thar other types of cquipment ad
facilities could best be regulated by state and local govern-
ments, because the problems they caused were primarily
local in nature, and it appeared that such repulations
would have no adverse effect on interstate commerce, <)
Fep. Reg, 2184, 2185 (1976).

The following year, bowever, the ageney wis direclwt 1o
promulgate further standurds, Assoeiwiion of nerican
Rullrowds v Costle (AR, 562 1,24 1360 (1.0, Cir.
1977). Resting its amtlysis in part on Section {7(cys
preemption provision, the AR court interpreted Seetion
F74a) as giviog EPA no discretion in determingng, the scope
ol its dugy o regubaie, Instead, the court held that Scetion
17(a) obliged the agency to regulate all “equipment and
facilities” as thut term way customarily used in the in-
terstade radl industry, Leaving in efTect the three repula-
tions previously promnlgated by BEPA, the court ordered
the ageney to promlgate additional regebtions within o
yeir.

Therealter, LEPA proposed o package of regulations
covering retarders, refrigeraor rail cars, and car coupling
aperations; the agency alsa proposed property-fine stand-
ards limiting the ol noise emitted by o railioad [acility,
4 Fed. Heg, 22960 (1979).2 The cetarder ind eat-coupling
stundurds were promulgated in find Torm on Fanusary 4,
(980, 45 Fed. Reg. 12320 A thit time, BPA stted thi
further time was needed (o aualyze the public eonents
on the proposed property-line stundards; the apency ulso
nated that public commenters had stated that refriperator

Flhe ageney stated that the propased “stapdards [wonk!] micet the
requirement of the Court order of providing coinpreheinive presmy-
Hon " 44 Fod, Rey, 2006] (1u7vy,

PEPA abo promulpated stisdards for locimotive Joad cell tey
stands and switeher focontdives, whicl had nor presiowsty been pro-
poscd, Db which il been discuosed in the conteat of the prior pro-
posid’s propecty-line stimdd usd on which public connmeents bid
Lovn received.,
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cars were seldom being manufactured ony longer, and that
Ml questioned whether a refrigerator car standard was 4 Courl
necessary, 45 Fed, Reg, 1258 (1980). As a result of these
comments, the ageney decided not 1o promulgate @ source o
standard for refrigerator cars, “in part 1o allow 1ime to The s
evaluate the effect of their declining use™ (fbidd.}. The apen- soure,
cy observed that vefrigerator cars were being replaced by tun
TOFCs and that TOFCs had not been “addressed by BIPA slons:
in the proposed rules” (ibid ). The agency stated thay it ex- ‘“‘35“"
pected to respond lurther o those conuents in its pro- operi.
E mulzation scheduled for January 1981 (ibid.). bating
i However, EPA did not proceed with the scheduled pro- "CE”!'E
_.'_‘.' mulgation. Instead, on November 12, 1981, the parties to "“!1 I
3 the AAR litigation filed with the court a “Status Repory,” ““““ﬁ
s stating that the agency had “concluded that no further ey
A stancards are necesswry 1o regulate rail faciliies and I“Wl;
’f cquipment” (1.8, App. A78). After describing the addi- ' 47 Fed, |1
Fi tional equipment standards that already had been pro- proposed |
mulgated poarsuant to the court’s order, the report stated the propo
(LS, App. A78-A79): (ibid).
the cumudative effect of these standards * » * ¢fTec. B AP
tively lis to} regulate both railroad equipment and junctive 1y
railroad eilitdes, * * * Since the cumulative effect of tention (e
regulating cquipment used within railyards is also to tMllU' s
regulate 1o o signilicant depree noise emissions from The dns~
rail facilities, the partics agree that it is unnccessary cluding ]
for BPA 1o establish fur[t]her property line Tacility s
emission standards specilically for railyards. b sl
An agreement to dismiss the append pursuant o Fed, R, ]?“_“ll.;{';,“:,fl
App. ', 42 was submitted by the parties, and an order of . ::.';:;:cd:-l;::
dismissal was entered by the court on November 24, 1981, . Pelawmre
EPA then published a Federal Register notice reflecting - VIUCIIESS i
this agreement, in which it explained: o preemgl

precupliow
Cours alter
mavink il thic
factual e
betore that

The parties 1o the [A428] case filed an agreement 1o
dismiss on November 12, 1981, stating their Lelief
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that stundards promulgated to date satisfied the
Court's order,
* " * = *

The standards promulgated to date cover the major
sources of noise from railroad equipment which in
wirn penerite o larger proportion ol the noise vnis-
stons fromy rail facilities, Since those standards ad-
dressed the niger sources of nolse {rom railroad
operations, and since the camnlative effect of regn-
lating caquipment used within railyards is also to
regulate, to o significunt degree, noise emission from
radl faeilities, it was agreed by the AAR, the State of
{linois fas intervenor-defendant] aud EPA that it is
unnecessary for EPA 1o establish Turiher property
line fucility anission standards.
A7 Fed, Rey. 34107, 34108 (1982), Conchuding that “the
proposed standards are npnecessary,” LPA withdrew both
the propased property line and refvigerivor cac standards
{ihidd).

3o Appelices filed 1his action for declaratory and in-
Junctive reliel when they were informed of 1he State's in-
tention o take colorcenent acticn against the Wilsmere
facility.*

The district court granted o preliminary injunction, con-
cluding that EPa had preerpted the entire field of noise

Flocaddiion woalleging thar Delaware’s regulation, os applicd, was
precsipled by the tederal regulations, the complaint also alleped 1hay
the Delawize regulation as applied was an inpenmissible burden onin-
berstate eamueree e vialation of the Conwnerce Chanse, and that tiwe
Debawire Act and its impleeating regatations were void for
viguvieas tikder the Fourteenth Amendment, Because of theis SUHITES
an precmption, the lower coudts did not resch those issues. JF e
precmplion determination now on appeal is reversed either by this
Court after notine probable jurisdiction or by the conrt below vne-
mand 1 this Court vicates aod renands for teconsiberationy, o fuller
factunl revord on the Cammerce Clitise issie would be reguited
Detore that issue cauld be addressed. :
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emissions [rom interstate rail carriers. The district couyt
observed that regulatory preemption nuty occur even ab-
sent o dircctly applicable lederal regulation, because o
“ federal decision to forgo regulation in a given aren may
imply an authoritative Tederal determination that the wiea

is best left anregnlated, and in thai event would hawve asg oo
much pre-emptive force as o decision ro regulute,” ” 1.5, ““",”“i
App. A8 (quoting Arkansus Electsic Coop v, »rkansas .mci. E.“"“;
Public Service Conmni'n, 461 U.S. 375, 384 (1983) (um- \v'h.a:(.hm |
phasis in arigingd but not included by the distiet couzi)). basis ol

L

1. W
history i
the pree:
Section !

The district court concluded that EPA’s 1932 decision o “'h"l]:‘]‘l‘:
withdrisw its proposed cefrigerator car and property-line l‘”“-‘-"] ll-@
standards constituted such a preemptive determination soupil L

equipme:

{1.5. App, AG-AY). Bascd on that withdrawal, the court
concluded that the states were permanently preciuded

from implementing similar regulations, and thus enjoined Lo h“"?,‘i
Delaware from taking enforcement action against the A “{
Wilsimere facitity. The court of appeals affiomed? in a terpretat,
short per curiam opinjon adopting the reading of the ater the;

district court (1.S. App. A18-A20).¢ from ad
cquipme:
tical 1o «f

cOUty b:}l

* The appeal to the court of appeals was 1aken from the disiriet

court's entry of o preliminary njunciion, Avoral argunent belore ihe SU\SECSH i
court of appeats, however, the parties infarmed the court that they did aitalogor
not conterpliste putting on any additional evidence. The court se- as ‘indic:
quested e parties ty stipukite that the court could review the malter tion-—~or
" L oens s . N i atooa gl il ' . 1 N !
on the standards which one would evaluate a finad injunction rather subseque

than a pretiminarcy injusetion," anel the parties did so. L5, App. A2,

T Aceon
dil'terent
Wwias erfop

Y The court of appeals noted that in an amicus eoriae filing made at
the court's request, the Eovironmema! Protection Apency agreed thi
the federal regulvions preempt application ol state noise regulations
to the Wilsmere facility (1.5, App. A20) Repretisbly, because af a

failure of communication within the Department of Justice, that bricl . i 1 l[‘L st
wits Filed in the court of sppeals without baving been brouglit 1o the drectly,
4 regubived,

attention of cither the Assistant Attarney Generad for Lamd amd
Naturad Resources o the Solicitor General, and therefore witliout the
former’s upproval ar (the tter's suthorization,

tion, the sl
line noise
nse st
Becunse th,
1o considler
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ARGUMENT

1, We consider first the statute and its legislative
history in order to discern Congress's expectations as to
the preemptive scope of federal regulations issued under
Section 17. See Wardnir Canadua v. Flovida Dep’t of
Revenue, No, 84-902 (June 18, 1986), slip op. 4 (“the first
and fupdamentad inguiry in any pre-emption aoulysis is
whether Congress intended o displace state law”), On the
basis of that considerution, we conclude that federal
regulations under Section 17 were 1o Lave o mirrow
preemptive effect, preempling only state regulations that
sought to regulate, directly or indireetly, the sawe tvpe ol
equipment or Maeility, Contrary to the assumptions of the
colrts below, Congress did not intend federal reguiations
1o have o blanket preemptive ef feet upon the entire lield.?

a. The wording of Section 1 7(c) supports o narow in-
werpretation, Under that provision preemption ocewrs only
gfter the *effective date of @ regulition,” and bars states
trom adopting *any standard” applicable to “the smmre
ceuipmient or facility * * * unless such standard is iden-
tival (o @ [Tederal] stundard * % %" This langungee strongly
suggests thar each federal repnlation, as it is enacted, bars
adalogois sue repulations: it cannot reasonsbly be e
as indicating that the adaption of any federal regula-
ton—ar the decision nol 1o issuc a regulaion —bars abl
subsequent state effores to regulute interstate rail cargiers,®

FAaceordingly, ab feast finolar as the A8 decision was based on it
differem reading ol the Scetion 17 preemption pravision, we hefieve i
WS LIToleoLls,

* The stute should probably be preemipred from indireetly, as welt as
divectly, repulating equipment and  facilides  thal e fedenally
regabaed, For esample, iF there weee o tederal TOFC noise 1evuhi-
Han, the state would be precimpted from saloreiog a peneral pro{scny
line neise repulaston in a sitation where the violution resalied from
naise attributable (o TORCs dias complicd with the fedetal standard.
Hecituse there ds v federid TORC standurd, Tswever, dL s tnecessary
Lo camsider Tere the extent of the indirect precmptive efleen of federal
noise reguliations.
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This narrow reading of Section 17(c) does not render it
superfluous, although state regulations that are in actual
conllict with federal regulations arve avtomatically pic-

empted by the Supremacy Clause, even in the absence of

any preemption clause in the relevant federal statute (sez,
e.g., Hillsborough Connty v, Automated Medical Labora-
tories, Ine., No. 83-1925 (June 3, 1983), stip op. 5}, See-
tion F7{c) significantly lowers the burden of establishing
prc.cmpnon Under Section 17(c), all that need be estab-
lished is that both strte and federal regulations apply o
the same type of equipment, [Uis not necessary, as it would
he in the absence ol Scetion 17(c), 10 assume the further
burden of establishing that complionce with both sots of
regulations is impossible, or that the local law obstructs
the aecomplishiment of the objectives ol the federal law.
Ct. Pacific Gay & Electric Co. v, Stue Enerey Resourees
Conservation and Development Connn'n, 461 U.S. 190,
204 (1983).

Similarly, the existence of the waiver provisions ol Sec-
tion 17(c)(2) is consistent with a narrow reading of the ox-
emiption provision; Congress in that subsection simply pro-
vided o procedure for permitting a siate to enforee regula-
tions that do overlap analogous fecderal regulations. See 118
Cong. Rec. 37318 (1972) (Sen. Tunney, bill sponsor, ¢x-
plains that waivers under 17(c)(2) would be appropriate
“where local Law requires lower speeds or  different
operating procedures, or madifications of rouling).

b.  The minimal legishtive hlsmry of the preemption
provision tends to supporlt our interpretation. The
autherity tor EPA Lo regelate noise emission from in-
terstate carriers (and the associated preemption provision)
was inctuded in the original Senute bill (8. 3342, 924
Cong., 2d Sess, (1972)), not the original Flouse bill {ll.R.
ll()2]. 22d Cong., Ist Sess, (19710, After passape by the
House, FLR, 11021 was sent 1o the Senate, which struck
everything after the enacting clause and inserted in Lew
thereof the text of S, 3342, HR. 11021 then went back o
the House, which likewise strack everything alter the
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enacting clwse and substituted o compromise text that in-
corporated clements of both the original House amd
Senate bills. The Senate immediately acceded 1o the final
House bill without Murther amendment and after very briel
debate. Section 17 first appeared in irs Tinal Torm in the
compromise louse bill,

This Court has recognized (City of Durbank v,
Lockieed Air Terminal, Ine., 411 U.S. 624, 637 {1973))
that, in interpreting the Noise Contral  Act, “{t]he
statements by Congressmun Stappers and Senaor Tunney
are weighty ones.” Unfortunately, those statements do not
appear ta be entirely consistent on this issue. We submit,
however, that Senator Tuntey’s remarks in presenting the
compromise Houose bill 1o the Senate are persunsive (118
Cong, Rec. 37318 (19723):

The purpose ol the {interstate carrier] anendinent is
to redove the impact of conflicting State and local
noise controls on interstale carricrs,

Pwould stress, Mr. President, that the preemgption
provided in these sections only oceurs in areas of
regulation where adequane Federal regulations are ip
eftect,

This sueeinet explanation of the precise provision under
considerition, fdentifying the nature ol the congressional
concern over Tederal-state contlicts, was presented 1o the
Senate as the authoritative explunation of the provision
that they pramply adopted, It is, therelore, entitled to
very substantdal weight as an indication of congressiom
intent.

[ contrast, the House debates on the comprontise Bill
contain no specilic reterences to the new interstate carrier
provision orits associated preemption and exemption pro-
visions. In exphiining his motivation for urging passage of
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a federal noise control act, Representative Staggers simply
remarked (118 Cong. Rec, 37083 (1972)):

We have evidence that across America some cities and

States are trying 10 pass noise regulations, Cerainly

we o not want that to happen.
This is hardly an authoritative interpretation of the scape
of the particular preemption provision in the interstate
carrier section of the bill, Indeed, Congressman Stagpers
cowld scarcely have been locusing on that provision,
because it in fact weakened the Senate bill's original pre-
emption provision:? 'The original Senate version provided
for preemption, “after the effective diate of {federal]
regulations,” of siate or local standards “respecting noisce
crnissions resulting from the operation ol eguipment or
facilities of surface carviers engaged in interstite coni-
merce by railroad.” In contrast, the House version {which
wits enacted) takes effect “after the effective date of «
{lederal] regulwtion” and preempts only stute or local
standards “applicable 1o noise amissions resulting from the
operation of e same cquipment or Tacility of siech car-
riec.” Sce App., infra, 1a.

2. The application ol these generul principles to the
particuiar factual situation at issue in this case turns on the
proper interpretation of the EPA' statenmients in 1982 tha
further standards, including property line regubistions, were
unnecessary.'® EPA there determined that a property line
regulation was unnecessary, because existing regulations
adequately controlled the major railroad noise sources,

* We have reproduced in the Appendis, infra, o comparison of the
original Senate provision and the fimd House provision (which was
enacted), with all distinetions idemiticd.

B0 The state here appareally seeks to control only the increase in
noise Tevel ag the Wilsmere facility resulting from the operation of the
TOFCs (see page 2, snpra), The federal standards apply 1o six types of
ralway equipment (40 C.F.RL 20111200016}, not including TOLFCs,
There is thus no existing analogous tederal regulation,
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As this Court has nated, “because agencies normally ad-
dress problems in o detailed manner and can speak
through a variety of means, including regulations,
preambles, interpretive statements, and responses (o com-
ments, we can expect that they will make their intentions
clear if they irtend for their regulations to be exclusive,”
Hillsborough County v. Awtomared Medical Labore-
taries, Ine, No. 83-1925 (June 3, 1983), stip op. 10, That
appraach, which reflects “the federal-state balanee em-
bodied in [the Court's) Supremacy Clause jurisprudence”

(ihidd), leaves little room far equating a mere statement
that 2 particular EPA regulation is “unnecessary” witli o
conclusion that the area imvolbved must remain free of siate
regultation,

Instead, the agency's preempiive intent must be deter-
mined more specilically on the basis ol Qs public
statemuents, Inoits December 1982 Federal  Resister
notice —its last pronouncement on the general subject of
Section 17 regulations —EPA stated that the previously
prontulgated standards had addressed the major sources
ol noise from railyard operations, and observed that as a
result i was agreed [by the partics and intervenor to the
ALAR Miaion] that icls unnecessary for LPA Lo estublish
further property line tacility emission standards.” 47 Fed.
Rey, 33108 (1982). Lo thal context, the ageney had no need
to, and did not, indicate that it conclusion that further
stmdkards were “unnecessary” was intended 1o preclude
state or local regulution of types of equipment not subject
1o federal regulation. The agency’s simpde statement that it
was withdrawing {15 proposed property line standurd, in
coniunction with the settlement and voluntary disinissal of
the AAR liigion ! does not evinee a elear intention to

S Becanse both pariies ssgreed to the dismissal tnefe R, the cise was
disttissed by the elerk of the court parsuant to Fad, 1 App. BPLA2ihe
apreenient wis e ralitied hy the comt of appeals,
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make the agency's regulations exclusive, See Hillsborough
County v. Automuted Medical Laboratories, Tnc,, slip op.,
10.

Moreover, the particular litigation situation in which
the federal regulations were considered and withdriwn
{urther counsels against an asswmption here that the agen-
¢y's dectsion not o regulate implicitly determined that the
area must remain unregulated by local authoritics as well,
See, e.g., Arkansas Elee. Coop, v, Arkansus Public Serv-
ice Counare’n, supra. The federal regulations were proposed
here in response (o a judicial directive, which issued after
the court rejected the agency’s contention that the area
should be left to state regulation. See, e.g., 41 Fed. Reg.
2184, 2185 (1976). In this peculiar context, the subsequent
agency decision that these regulalions were “unnecessary™
scarcely has the force, for preemptive purposes, of the
typical agency decision not (o regulate.?

1 Nor is this o situation in which o pervasive federal regntatory
presence leads naturally 1o the cenclusion that any paps in those
regulations are an fuentional part of a comprehensive federal
regulatory system, Since tie 1982 promulgations, EPA bas nader-
taken little substantive activity in the area of noise control, ilthough it
recently revised o previously promulgated stamdard for heayy and
medium trucks, in response to a petition from the industry, 31 Fud.
Ruy, 830 (1986) (granting o two-yeur delay in the el fective date of the
standards, but akso miking the standards more siringent when they do
take effect), See also 19 Fed, Reg. 26738 (1984) {correcting minor in-
consistencies in previously promulgated final rule); 98 Fed, Reg.
27039 (1983) (sanmweh, The ageney currently has no plans to develop any
additionul noise control regulutions snd bas nat been piven appropria-
tions by Congress for that purpose,
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CONCLUSION

Because the court of appeals may have relied on the
position espoused by the government in that court, it
should have the apportunity 1o reconsider the issue in light
of the views we have here expressed.ts Accordingly, 1he
judgment of the court of appeals should be vacated and
the case remanded (or further procecdings,
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e ————

CHARLLS Trath

Solicitor Geneoal
EHIENRY Hawonr 1

slusistamt Antoriey Goneral
PETER I, STEERLAND
RAyAtonn 1, LUDWISALEWSKL
KAREN L, FLORINI

Slitorneys

FRANCIS S, BLAKE
Gerral Cosenset
Environmenutt Protection Agency

NOVEMIIR 19806

HESee s puole O, sipra.,

w 1 g
e '-;?"
e

i




[T

R LT AN D _ﬁ-?«;d:.} e, A L

vovided, however, That
othing in this section shall
ininish or enhance the rights
I any State or political
ibdivision thereof to
s1ablish and enforee
andards or controls on
vels of environmental noise,
to control, license,
aulate, or restrict the use,
weration, or movenent of any
aduct s the Administrator,
rer consultation with the
cretary of Transporiation
iy determine(] o be

sessitated by special local
aditions ee not incontlict
Jhoregwlations promulgated
Jer this part.
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(2) Nothing in this section
shatll diminish or enhance the
rights ol any State or

political subdivision thereof
to establish and enforee
standards or controls on
levels of environmental noise,
or to control, license,
repulate, or restrict the use,
operation, or mavement of any
produet if the Administrator,
alter consultietion with the
Secretary of Transportation,
eletermities that sueh stunclard,
camirol, liconse, regubation,
or restriction {s

necessitiated by special local
conditions andd not in conflict
with regularions promulgaied
under this section,
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additions are italicized; omissions are

;ated by brackels,

ite Language (Sec, 513):

vithstanding any other
istan of this Aot

the eftective date of
wtions under this parr,

tate or politicul

ivisian thereof may adopt

loree any standard
CHiHg Nise einissions

ling from the aperation
equipment or facilities

rfuce corriers engaged in
fe Coriieree by

wied

ssuch standard is

Lal to o standard

sable 1o noise enlissions
ing {rom such operation

sibed by any regulation
this section.

APPEMDIX A

House Lunpnage:

Subject ta paragraph (2) it
nontwithstanding any other
provision of this chapter,

atter the effective dule of o
regulation] | under this

section applicalle to noise
enrissions resulting from the
operation of any cquipment or
Jucility of a surface carrier
engaged iy inferstute comeree
by railroud,

no State or political
subdivision thereol may adopi
or enforee any standard
applicable (o noise emissions
resulting trom the operation
of the swie eyuipment or
Faciliny of such carrier])

wnless such standard s
identical to u standard
applicable 1o noise emissiong
resulting from such aperation
preseribed by any regulation
under this section.
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